' . State of Culifornia

1

" Memorandum | e
( ™ Mr. L. Gene Mayer Date .January 16, 1987
°-A— -/

From

Subject :

Ken McManigal
Assessment Responsibility on Railcar Repair Facilities

This 1s in response to your November 17, 1986, memorandum
wherein you advised that General Electric Company had recently
purchased North American Car Company's railcar fleet and repair
facilities, had had its General Electric Railcar Services Co.
subsidiary take ownership of and operate the railcar fleet, and
had had 1its Quality Service Railcar Co. subsidiary take
ownership of and operate the repair facilities; and you asked
whether the Valuation Division should retain assessment
jurisdiction of the repair facilities, which it had when both
the railcar fleet and the repair facilities were owned by North
American Car Company, or return assessment jurisdiction of such
facilities to county assessors. '

We believe that the Valuation Division should return assessment
jurisdiction of the repair facilities to the appropriate county
assessors. Article XIII, section 19 of the California
Constitution provides in this regard that the Board shall
annually assess property owned or used by <car companies
operating on railways in the state. As structured by General
Electric Company, the car company operating on .railways in
California is General Electric Railcar Services Co., a
subsidiary separate and distinct from the Company itself and
from its other subsidiaries, including its Quality Service
Railcar Co.; and thus, the Valuation Division should retain
assessment jurisdiction over only that property owned or used
by General Electric Railcar Services Co., primarily the railcar
fleet.

Attached for your general information is a copy of an October
22, 1986, letter from Ms. Barbara Elbrecht to Mr. Max Goodr@ch
which addresses the relationship between a parent corporation
and its subsidiary corporations, sets forth and discusses
circumstances under which corporate entities/subsidiary
entities might be disregarded, and concludes that in light of
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the available information there is no basis for disregarding
the separate existence of the parent corporation and 1its
subsidiaries. In the same vein, there is nothing to suggest
that the separate existence of General Electric Company,
General Electric Railcar Services Co., and/or Quality Service
Rajlcar Co. should be disregarded in this instance.
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Attachment

cc: Mr. Richard Ochsner
Mr. Gordon P. Adelman
Mr. Robert Gustafson
Mr. Gene DuPaul
Mr. Octavio Lee
Mr. Chad McDonald
Legal
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From

Mr. Richard QOchsner  Date : Novembsr 17, 1986

Louis E. Mayer, Chief /é%/

Valuation

Assessmant Responsibility on Railcar Repair Facilities

[n 1986 and prior years we have assessed repair facilities owned by North
American Car Company. These facilities, along with a railcar fleet, have
been sold to General Electric Co. ‘

Twg senarate subsidiaries have been set up by General Electric Company:

General Electric Railcar Services Co. which operates
the railcar fleet

Quality Service Railcar Co. which operates the repair
facility

Gene DuPaul of my staff and Ken McManigal of yours participated in a meeting
with Richard Althoff of General Electric to discuss this and other issues
connectad with the sale. Gene concludes, and believes Ken agrees, that we
snould return assessment jurisdiction for these two shops to the county
ass8ssors. : .

This action would be consistent with the Board's earlier treatment of Trailer
Train's repair facility when it was operated by a subsidiary. The reason
would be that there is not a strong enough connection between the two
companies to meet the "owned or used by" criteria in Article XIII Sect. 19.

[f you concur, we will advise the company and the two county assessors of
this decision. .

LEM:GD: js

¢c: Mr. Gordon Adelman
Mr. Robert Gustafson
Mr. Ken McManigal
Mr. Gene DuPaui—"
Mr. Octavio Lee
Mr. Chad McDonald
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. Mr. Max. Goodrich .
: Chlef-Ownershlp, Exemption &
- “Mapping Division '
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- 500 West Temple Stree
. Los Angeles, CA o{3012

RE: Exemptlon PrOV1dec for Vessels Engagea ln Transoortatlon.u}i

'_Dear Mr. GOOOElCh. _ .ﬁ“ ;;'wg';,”;;&.'"

. This is in ressonse to your letter of " July 7 1986, to Mr.
~‘Richard H. Ochsner wnereln you. request our opinion regzrding -
"the applicacility of the. exemption fronm- taxation providsd by.
_~Sectlon 3(l) of .Article-XITII of the Callfornla Constitution to -

. ".vessels used by a subsldlary co:porat;on to transport for hlre-*_“
‘the property of a- parent corporation. .The, facts prov1ced in .~
- your. letter and the accompanying. ‘memoranda f£rom ‘the Offlce of
*the County Counsel can be sunnarlzed as follo«s-

‘The S. S. Coast Range and the S s Sle:ra Madre were. both: '
built in San Diego by National Steel -and ‘Ship Building S
: Company and delivered-to Union.Oil’ Conpany of California.
‘("Union") on .October 29, 1981, and Decemper 18, 1981,_,
resnectlvely Both vessels were bareboat charterea by -
Union to West Coast Shipping Company ("West Coast"), a -
wholly-owned subsidiary of.Union, for sS:O 000 per month.
(Bareboat Charter: Partzes, p. 7 ) - S

.West Coast with ltS staff of 28 em plO]Q“S ozarates botn
state-of-the-art vessels. as product carrisrs under .
transpo:taflon contracts with Cnion, delivering toceeher
more than nine million barrels per year of Unlon‘~ groGuces
to west coast markets. It also operates “wo other shlps
regardlng whica we nave no information.

Two vircuaily Laenelcal CCaﬂbOOquulOﬂ concraccs setween
West Coast and Union dated Seotember 29, 1931, (Ior the
S.S. Coast 2ange) and Decemper 153, 1981, (fcr the S.S.
Sierra Madre) require West Coast, the carrl_., to proviae

to Union, the snipper, the twoO tank vessels for che




Mr.

Max Goodrich -2 - 0ctober.22;'198&

‘ has the richt to nane—the vessels,. 1splay ltS lnsxcnla on

the vessels'. stacks, fly its house f£lag:and determine the

”fcclo: of.paxnt and-the- general scheme thereof on the

HTHThe amolnt Gf- frezght aqteea to. by contract was the sum’ of

all casts- to thHe carriets, - including-allipaid under the -

*'cbarter,_plus a management feev :The shipper ag:eed to‘r“';
. indemnify: the carriet’ aqalnst all liabilities®in excess. of

the carrier's insurance- coverage;. except. for - fraud, wxllfuLt"

misconduct or crlmlnal acts.. (Transpo;tatlon Conerac*srup '

- 8)

The comnlex jOb of plannxng and coordznatlng the West COast
shipping opefatlons is handled atthe West Coast. offlce,

.. located in“Union's 911 Wilshire- bulldlnq., "Unocal. [UnlonI-'
'has .an-individual. who keeps track of: inventories at = .~

marketing. ‘terminals ‘and. proauctlon saty the reflnerles..i;*»*'

He.lets (West Coast]. knaw what's ‘needed. at each-location,. -
as well as. what each wants-to. move—-when, where 'ang in- what'
amounts.-. We then take" thase- cequlrements ‘and try to. fie.

them- lnto a schedule that wlll .satisfy. .the marketing

]peonle, and the llmltatlons of the vessels (Seventy Slx,;f”
Jan ~Peb, 1986, .11). T e S

Unzon has stated '[t]he reasons for utlllZlng a separate _
Onion subsidiary to ‘operate-the vessels, ‘rather than” hav1ng'
Union operate the: vessels clrectly, -are the same- 'as those -

. which are involved in the atiligatcion- of.an- Lnreletea

transportation company: - the:limitation of liability- andf_{¢
the avoidance of. complex labor problens which would be -

associated with direct operatlon (Letter, May 15, 1986, 1:‘1-

from Mlchael A. Lovett, Unocal)

.The 'A:co Callfornla,' an 011 tanker, is owned by Arco -

~~ Marine, Inc., a wholly-owned subsidiary of Atlantic .

Richfield Company. It was ourchasea froam National® Steel

-and Shipbuilding Company on July 15, l9a0

The information available to us indicates the Arco '
California transported crude oil for hire for the period
from March 1, 1981, through Harch 1, 1985, for several
dlfferent 011 companies, including 1) ARCO P2troleum
Products Company, 2) 8ritish Petroleun, 3) Cnanolln, 4),
Cf""en, z) 5;...-1., G) S0ai0,. uliu 7] Jaocai. WO Laloinmac J.(./n
has been provided about the relative amounc of time.per -

- shipper.

County Counsel, in a memorandur . dated June 3, 1986, has
stated that the Lnfornat;on provided by Uaion is persuasive
regarding the issue of whether the exerptlon provxced by



sax Goodeich .. 3= October 22, 1986

.

isectipn.atlj ‘of. Artlcle XIII applles ‘to. the S.S. Coast

© 7.0 - Rangévand.the'S,§. Sierra-Madre, but Ehat a court may

. .examin® the facts in:a ‘Property §ax context and:decide-to .

~ disregard: ‘the: ‘Sebarate corpotate-entity. of the’SUb310135Y~‘*

- such.idisregard. af the . sepavate nature of parent and .- -

" subsidiary would defeat.'the claim for exemption. However,

“..addrtzonal infdrmation: on the-"ARCO-California was requested
" by County: Counsel in-a. memorandum dated-July 26, 1985, N

'-Veﬁﬂfﬁ%;fﬁ5befone making any determinatiom about-the aoplzcablllty—of

Lffthe exemption to: the ALco. Callfornla-

:I5ffAna1251s ii:}-"

-

“[;}Sectlon 3(1) of Artlcle XIII oE the Callfornla Constltutzon
‘u;exemots Eron property taxatlon- o . .

Vessels of" nore than SO tons burcen in thls State and
engaged 1n the transportatlon of frelgnt or passengers.;

J.iThe phrase engaged in. the transnortatlon of frelght or
= flpassengers has: been construed by "the California courts to mean
Whrthe carrylng of freiant (oropertj transyortea by a carrier
C.vo.from a- con31gnor ‘to-a. con31gne°) Or passengers (travelers by
7. some: established: conveyance) for hire (Dragich'.v. Los Anceles, g
- .(1939): 30 -Cal.Apo.2d 397).: Thus,  the question ‘presentad 1s. _
‘.» whether these. subszdlary corporatlons are’ 1naependent“" S
nkﬁ§¢CCEPOEat10nS that:ship.the products of Union:and. the other o
. petroleun companies: ‘for "hire, . or whether the subsidiarg. e
trﬁcorporatlons are-mere 1nstrunentallt1es, conduits’ or-agents for-
> the parent. corporatlons.; If the-corporate.entity..of the. ”' o
- subsidiary ‘corporation can be: dlsregardeo, the parent and S
. 'subsidiary can. be treated as one unit,. thus -defeating any clalmA
““that the vessels-are transportlng frelgnt for hlre. :

ftThe alter ego' dOthlne, the dLsregard of the corporate entlty'
"because the corporation is. the alter ego of others,.ls '
“applicable not only where the corporacion ‘is the alter’ eoo of .
1nd1v10uals forming or owning it, ocut also wnere a corporatcion
is so organized and. controlled, and its affairs so coaducced,
as to make it merely an instrument, ‘agent, conduit or adjunct
of another corporation (“C‘OLG 1lin v. L. 2looa sons Co. inc.
(1962) 206 Cal.App.2d 84§).. "yitn increasing frequency, courts
have demonstrated a readiness to disregard tne corporace entity
~when. a wholly-owned subsiaiary is merelv a condait for, or is
'flnanCLally depenasnt on, a parent corporation® (LB B3alleatine.
& Sterling, Czlif. Corn. Laws, Y 296. 01, o. 14-33). although
the doctrine nas oeen appli=2a largely in tort and contracc
cases to assure a - just and equitanle result (Thoason v. L. C. .
Ronev & Co. (1932) 112 cal.apec.2d £20; la Balizactine &
Stirling, Calif. Corp. Laws, ¢ 29:, p. 24-31), the doccrine has




"*'7to deternine if the sepa:ate QXISteace ‘of: the subs1dLAty

s a VA, g

mr.. Max Goodrich .- . -4 o 0ctobe: 22, 1986

fbeen found anolicable to state'tax matters to. prevent.the 3”7‘fﬂ'
circumvention’ of: revenuerand: tax: “laws’ (People-wy-Clatson (1964)-; RS
331 Cal.App.248:-374) . :actots whzch ‘the’ Courts have. evaluated R

_‘corporatxon ‘Should? be- dlsregarded ars: ;’ T ﬁ'?fﬂ}ﬁafeff'

L. Presence.in both corporatlons-o thetséﬁeféﬁfioe:sfor5:uéif“*5-
e dlrectors.,;@;' - Aﬂd;,is_,4 Rt AR _

2. Joznt accountlng and paytoll systems..

_..,A7r S i ‘
&__(Annot. (1953) 7 A L R 3d 1143 13557

.Based on the facts presented hereq it is- ﬁlffzcult to susta*n-lﬁﬁ;’
-the conclusion that-the: separate existence of West_Coast and

'AU{LUnLon can be clsregarded - Union- forned a seoarate sub51d1ary
.. ‘corporation to operate. the vessels for legltzmate b051ness_
‘purpases:- to llmlt llablllty and.. to av01c complex -labor-

.problems" ‘which would be assodzated with: direct operatlon.-"

.Union. treated. West Coast as a’ separate entity, as..shown in the
:~ Bareboat Charter: Partles 1n which West . Coask leased’ the two
.,'qvessels from Union and ih the: Transpcrtatlon ‘Contracts’ in'

.- ‘which West Coast agreed to ship- ‘Union‘*s. products for a7
" 'specified sum. Moreover, liest Coast has-.two: additional vessels

.about which we-have no 1nrornatlon, wnich, may be utilized .in:
ways that further support Union's cldim that West Coast is an
‘entity separate from Union. Therefore, unless substantial.
additional evidenca is provided to show that West Coast 'is a '
mere. instrumentality of Union,. such as the llstlnq of West :
Coast as a division of Union rather than & subsidiary e
corporation on Union's financial statements, Qr .the oarent ysed
the assets of the supsidiary as its own witnouc regard to
corporate formalities, we believe there is insufficient
evidence to treat iWest Coast as the alter ego of Union.
Consequent‘y, the exemption provided Dy Seccron 3(1l) of Artlcle
XIII is applicable to the vessels S.S. Coast Range and S.S. o

Sierra Macre.
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ijVefY'tIUIY yours,‘.-”ﬂ

.. Barbara-G. L e co -
- Tax Counsel : o N o . Coe ‘...

‘Mr. Max Goodrich: . =5 I Octobe: 22 1986

.ﬁ'Moreaver, the evzdence you haVe presented,zegard;nq the.
: subsidiary- Status” ‘Of: ArcoaMarlne7‘an¢ alsq does not" prOV1de
- -suffigtént support for.-dfSregard Gf the- ccrporate entity,. “abe
e gAnco-Mazlne, THets: veSSBl, thﬁ~ARco Callfotnla, transports the
~j§ipcnducts of the severalﬂoxl .companies .named above; . including: -
. -lts:parcent. Atiantlc Richfield, -and. appears.to be engaged in the
”.;transport .of freLght fOt’hlze -pasedi.onsthis little evidewes,- S
. 'wacanpot state that the exempt1on is: inappllcable to the ARCO
ﬁfnCalzfornla. ERRNE o : o 4 :

‘‘‘‘‘‘‘‘

f'I txusb that the above xnformatzon has been of serV1ce to you. o
CiLES you'-have. any: further questlonsg'please do not he51tate tc ST
,‘ccntact me, o S 4 .

9.2

Elbfecht B Lo

’”BGE/:z f_'T. : jt%;5*i;r::’fkfﬂ:(‘7;h R *f‘f“:;’if;‘f ,-f”f 

Mr. Gordon P Adelman . ;;”;_- s .;‘».ji;mﬁg;;;;i;-;52;,14¢¢.’
‘Mr. Robert: GUStaﬁson B I S S il
Mr. Verne Walton “-Ef O K
. s RTOTRAEE
0147H
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State of California Board ci Eauaiizotion

Memorandum

To : Mr., Verne Walton Date  : january 2., .- .
From :  James M. Williams
Subject:  o53e]l Exemption, Cal. Con., Article XIII, Section 3( )

In your memo of November 1, 1991 you posed five gquestions for
our opinion. Prior to responding I want to make clear that I
not opining on whether or not the vessels of the Dutra
Construction Company gqualify for the subject exemption. If thac
is desired, the taxpayer should file the appropriate claim in
‘the manner prescribed. A description of the employment of eacn
vessel, as indicated in Smith-Rice Heavy Lifts, Inc. v. LOs
Angeles Co. (1967) 256 Cal. App. 2d 190, is required for proper
evaluation of the claim. The assessor is not required to sift
through two hundred pages of irrelevant United States Army Corps
of Engineers' form contracts to act on the taxpayer's claim.

= m
G

1. What cargo qualifies as freight? What does not?

Response: "In holding that a commercial fishing vessel
transporting its catch to its home port was not engaged in thr=
transportation of freight, the court refused to accept the
argument that "freight" means "any property" stating: The wora
"freight"™ has more than one meaning but it generally denotes
property transported by a carrier from a consignor to a
consignee."”™ Crowley Launch and Tugboat Co. v. County of Los
Angeles (1971) 16 Cal. App. 3d 437 at page 440.

2. What constitutes regular engagement in the transportation of
freight?

Response: The vessel should be designed and constructed for the
transportation of freight and it should be exclusively used for
that purpose. It may be temporarily withdrawn from active use
for repairs or for lack of business but not for diversion to
another use, In this instance the vessel was laid up for seven
months of the year, including the lien date, because of lack of
business. Los Angeles Co. v. Craig (1940) 38 Cal. App. 2d 58.




Mr. Verne Walton -2~ January 21, 1i%%:

3. Is a consignor-consignee relationship needed for the

assessor to grant the exemption?

Response: Although the response to question 1. may seem to.
indicate the necessity of a consignor-consignee relationshio, it
does not quite go to a 100% requirement. Note that the court
inserted the word "generally®". The seminal case interpreted the
section to read:

Vessels of more than 50 tons burden in this State and
engaged in the transportation of freight or passengers
-- for hire.

Thus the catch of one's own fishing boat is not freight
but hauling another's catch for a fee would qualify
without the full necessities of a consignment. Dragich v.
Los Angeles Co. (1939) 30 Cal. App. 2d 397.

4. Do the enclosed contracts and documents support a
consignor-consignee relationship?

Response: I could not so ascertain. I kept getting lost in
federal boiler plate. I can tell you that no drugs are involved
because the contracts contain a clause requiring a drug free
environment. '

5. Would these vessels qualify for exemption based on the
freight definition used for property taxes?

Response: I don't know what the definition of freight is for
property taxes. Also I can not ascertain how many vessels are
involved and how each is engaged; see my first paragraph about
filing the appropriate claim. If, in general, the taxpayer's
vessels are (1) carrying rocks owned by the taxpayers to a site
of levee-repair or (2) carrying dredged materials from a ship
channel wherein the taxpayer was hired to complete the entire

‘project, then these engagements do not qualify under Dragich

cited above or Crivello v. San Diego Co. (1942) 50 Cal. App. 2d
713.

Hopefully these responses will give you some idea of how the
courts have interpreted this exemption. However, if the
taxpayer wishes to go further, he should follow the claim
procedures and make available the appropriate, detailed
information.

JMW: jd
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(715) LL5-L722
January 31, 1580 Vi

tonoreble Jack M. katersan
Ventura County Assessor
28X Se Victcria Avenue
Ventura, California 33007

Attention: Mr. Peter H. Finie
Marine/Alrcraft Appraiser

Dear Petes

k‘earshﬁtinginresponsetoyourmmb inquiry regarding the exeaptica
of vessels.

(‘) ,4-' AN

Your f£irst question involved a vessal over 50 tons burden under oont.ract
to ferry drilling crews to and from offshore drilling facilities. You
asx wheth:r this activity wounld qualify the vessel for exemption under
Article XIII, Section 3(L) of the California Constitution. The reascn
you question the vesselts eligibility for exemption is because the vessel
is not hauling passengers in tke normal sense.

In Star and Crescent Bozt Co. v. San Diego County, 163 Cal. App. 2d 534,
dteboats ere wnder contract to puall barzes filled with petrolemm
procucts. The court held that the tugs were hauling freight for hire and
eligihle for exsmption. Basad on the findings in this case, we suggest
that the vessel in your inquiry would be eligible since the vessel 1is
cormercislly engaged in hanling people to ead from given points, ever-
though, as you point out, the vessel is not available to haul passengers
generally.

Tte same reassoning would apnly to your second question regerding the
vessel mnder contract to hanl supplies end equipment to the drilling
rigs. The vessel is commercially engaged in hezuling freight, although
not on a public carrier basis. -

Your next question dealt with vessels eligible for the ons-percent
essessment rzhio under Revenus znd Taxztion Code, Section 227. Your

question dealt with a vessel employed 1in taking seven or more paople

out for purposes of scuba diving. Apparently, the vessel bas a sport~

i‘i.,rdnglicensewhichisneededonlyifthepassmgersalecttoﬁah
rothar than scuba dive.



Honorable Jack H. Wetermen -2 Je=mary 31, 1380

2 would reccmmend that vessels ermloysd in this mermer are not eligible
for the cno-parcent assessment. They are nct erplovsd exclusively in
crrrins or trangmortins saven or rore pesple for hire for commsercial
pacsenger fishing pwrpesese Stuba diving purposes ers not tha same as
poaseng:r fishing purposes.

e might add that for 1720 and subseqrent years carrying seven or more
rcorle for fishing purposes 18 no longer en eligible activity for the
cn>~percent assesoment,

Your last cquestion asked whethor amended Revenue and Tazation Code,
Sections 6362 and 63563.1 ghould be nsed 4n determining if a vessel
cu2lified for the one-percent assesmment ratio as e commercial fishing
vessel. Sections 6368 and 6352.1 pmvide eriteria for use in deter-
mirdng whether a vessel is exsmpt {or sales and use taxss. Thess
sectioasdanobapplyrorpropertytaxpnrpom

2 -> Siml”

Buddy H, Florence
Senior Property Amditor-Avpraiser
- Assessmant, Standards Division

BTFide
cct Honorable George R. mﬂly
¥ Gordon P. Adolnﬂq



